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sold the land to an innocent purchaser and retained. the proceeds. The court 
held that the proceeds may be reached in equity by the husband's judgment 
creditors. The court in Indiana said: — "The question is can the money 
that went into the land by the fraud of both husband and wife be followed by 
creditors of the husband? .... We are not willing to hold that the 
change in the character of the property changed the equities of the parties. 
. . . . It seems clear to our mind that the change from one parcel of land 
to another would not have destroyed the appellant's equity ; and surely the 
change from one species of property (land) to another (money) cannot affect 

the principle involved If this be true then she must be regarded 

as holding it as a trustee of appellant, and in no other capacity." A grantee, 
other than the wife, who is guilty of actualfraud, is liable for the proceeds of 
the property he fraudulently obtained, if he has sold it to a bona fide purchaser 
for value: Smith v. Sands, 17 Neb. 498, 23 N. W. 356; Ferguson v. Hillman, 

55 Wis. 181, 12 N. W. 389. The wife, whose husband has fraudulently con- 
veyed the identical property and of whose fraudulent intent she has notice, 
may purchase it from any intervening bona fide purchaser without subjecting 
it to her husband's creditors' demands, provided no money of her husband is 
put into the purchase price : Evans v. Nealis, 69 Ind. 148. 

Husband and Wife — Injury to Wife — Husband's Right of Action. 
— The Alabama code, sees. 2521 and 2527, provide that the wife's earnings 
are her separate property, but that she is not entitled to compensation for 
services rendered to or for her husband or family, and that for all injuries 
to her person the wife must sue alone. In an action by the husband for loss 
of the wife's services, Held, that he could recover. Southern R'y. Co. v. 
Crowder [1902) ,— Ala.— ,33 S. Rep. 335. 

In many states similar legislation has been enacted, but apparently in none of 
them has the husband's common law right of action for loss of the wife's services 
and companionship been destroyed, even though the changes in her status 
have been quite radical. Kelleyv. New York, etc., Ry. Co., 168 Mass. 308, 46 
N. E. R. 1063; Tuttle v. C.R. I. Co., 42 la. 518; City of Wyandotte \.Agan, 
37 Kans. 528; Richmond Ry. Co. v. Bowles, 92 Va. 728, 24 S. E. R. 388; 
Brooks v. Schwerin, 54 N. Y. 343; T. P. R. R. v. Humble, 181 U. S. 57, 21 
Sup. Ct. 526. 

Insurance— Premises not to Become Vacant or Unoccupied — 
Effect of Breach of Condition. — A fire insurance policy contained a con- 
dition, that if the residence insured should be or become "vacant or unoccu- 
pied" without consent endorsed on policy, then the entire policy should be 
"null and void." The insured moved from the house, but it was continuously 
occupied by his tenants except for a period of twelve days. It was re-occupied 
a few days before loss occurred. Held, that plaintiff could not recover on the 
policy. German Ins. Co. v. Russell (1902), — Kan. —,69 Pac. Rep. 345, 58 
L. R. A. 234. 

When parties, said the court, have stipulated in plain and unambiguous 
language that a contract shall be void on the happening of an event, and that 
event is brought about by one of the parties, the contract as to such party is 
terminated and cannot by his acts, without consent of the other party, be 
revived. A mere re-occupancy of premises will not revive it. Having agreed 
upon a particular kind of policy he must abide by it. The court cited Burling- 
ton Ins. Co.y. Gibbons, 43 Kan. 15, 22 Pac. 1010; GirardF. & M. Ins. Co. v. 
Hebard, 95 Pa. St. 45; Moore v. Phoenix Ins. Co., 62 N. H. 240. Such 
conditions are upheld as a guard against increased risk. Sleeper v. Ins. Co., 

56 N. H. 401. "Vacant" and "unoccupied" are usually held not synono- 
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mous. May on Insurance, ? 249 A. These terms are to be construed with 
reference to the subject matter and the circumstances of each case. Hatpin 
v. Phenix Ins. Co., 118 N. Y. 165, 23 N. E. 482. Where policy reads "vacant 
or unoccupied," a breach of either condition is sufficient. Limburg v. Ins. 
Co., 23 L. R. A. 99, 90 la. 709, 57 N. W. 626. There is an apparent conflict 
of authority as to the effect of a breach of such a condition. The court in 
the above case intimated that the breach rendered the policy absolutely void, 
and other cases have laid down the same rule. But this seems to arise from 
a carelessness in distinguishing between the words "void" and "voidable." 
Indeed many of these cases admit that the insurer may waive the breach, 
which would seem to show that in reality the courts considered the contract 
only voidable. Insurance policies are to be construed like other contracts, 
and the exceptions will be construed most strictly against the parties for whose 
benefit they are inserted. Joyce on Insurance, I 2190; Carpenter v. Ins. 
Co., 16 Pet. 495. In all contracts where stipulations are for thesole benefit of 
one party, the word "void" is to be construed as "voidable." Turner v. 
Meridan Ins. Co., 16 Fed. 454; Baer v. Ins. Co., 4 Bush 242. A provision 
against vacancy is for benefit of insurer, and he may avoid the policy or waive 
its breach. Germania F. Ins. Co. v. Klewer, 129 111. 599, 22 N. E. 489; 
Miner v. Ins. Co., 27 Wis. 693. Waiver may consist of any act by which 
consent of insurer may be inferred. Shearman v. Ins. Co., 46 N. Y. 526, 7 
Am. Rep. 380. Policy is only voidable at option of insurer. Hunt v. State 
Ins. Co. (1902), — Neb. — , 92 N. W. 921. Under this rule the case above 
would seem rightly decided, for the insurer had right to avoid policy on breach 
of the condition, and there was no evidence of knowledge of the breach or of 
a waiver by the insurer. 

Landlord and Tenant— Fixtures— Right to Remove Under a Sec- 
ond Lease.— A tenant erected trade fixtures on the leased premises. On the 
expiration of the first lease, a second was executed, containing no reference 
to the prior lease, or to the fixtures, and no reservation of the right to remove 
the latter. In an action for wrongful eviction, Held, that the paragraph 
claiming recovery of the value of the fixtures was properly stricken out. 
Spencer v. Commercial Co. (1902), — Wash. — , 71 Pac. Rep. 53. 

The rule laid down by the court, that "where the tenant enters into a new 
lease, making no mention of a former lease or tenancy, and with no reserva- 
tion for removal of fixtures placed under the former lease, his right to remove 
the fixtures is thereby precluded," is in accord with the weight of authority. 
2 Taylor Land, and Ten., 8th ed., sec. 552; Gear, Land and. Ten., sec. 
116; Redman & Lyons, Land, and Ten. 297; Tyler on Fixtures, 436; 
13 Eng. & Am. Enc. Law (2nd ed.) 651; 5 Enc. Laws ofEng. 381; Lough- 
ran v. Ross (1871), 45 N. Y. 792, 6 Am. R. 173; Talbot v. Cruger (1896), 151 
N. Y. 117, 45 N. E. 364; Watriss v. Bank (1878), 124 Mass. 571, 26 Am. R. 
694; Marks v. Ryan (1883), 63 Cal. 107; Hedderich v. Smith (1885), 103 Ind. 
203, 53 Am. R. 509, 1 N. E. 47; Carlin v. Ritter (1888) 68 Md. 478, 13 At. 
370, 6 Am. S. R. 467; Bauern- Schmidt Brewing Co. v. McColgan (1899), 89 
Md. 135, 42 At. 907; Sanitary District v. Cook (1897), 169 111. 184, 61 Am. 
S. R. 161, 39 L. R. A. 369, 48 N. E. 461; Fitzherbert v. Shaw (1789), 1 H. 
Blackstone 258; Thresher v. Water Works (1824), 2 B. & C. 608, 9 E. C. L. 
267. The reason advanced for the rule is that the acceptance of the lease, 
without any reservation of the fixtures, and an occupation thereunder, are 
equivalent to a surrender at the expiration of the first term, and that theten- 
ant by accepting- the second lease, without excepting the fixtures, takes a 
lease of the land with them, and having thereby impliedly acknowledged his 
landlord's title, is estopped from denying it. The rule, however, is open to 



